
DEPARTMENT OF HEALTH AND MENTAL HYGIENE 
 

BOARD OF HEALTH 
 

NOTICE OF ADOPTION 
OF AMENDMENTS TO ARTICLES 43 AND 47 
OF THE NEW YORK CITY HEALTH CODE 

 
In compliance with New York City Charter (the “Charter”) §1043(b) and pursuant to the authority 

granted to the Board of Health by §558 of the Charter, a notice of intention to amend Articles 43 and 47 
of the New York City Health Code (the “Health Code”) was published in the City Record on September 
19, 2013 and a public hearing was held on October 23, 2013. Nineteen persons testified at the hearing and 
276 written comments were received.  No changes have been made to the proposal. At its meeting on 
December 11, 2013, the Board of Health adopted the following resolution.  

Statutory Authority 

These amendments to the Health Code are promulgated pursuant to §§558 and 1043 of the Charter.  
Sections 558(b) and (c) of the Charter empower the Board of Health (the Board) to amend the Health 
Code and to include in the Health Code all matters to which the authority of the New York City 
Department of Health and Mental Hygiene (the Department) extends.  Section 1043 grants the 
Department rule-making authority.   

Statement of Basis and Purpose 

The Charter provides the Department with jurisdiction over all matters concerning health in the City 
of New York. The Bureau of Child Care, in the Department’s Division of Environmental Health, enforces 
Article 47 (Day Care Services) and Article 43 (School-Based Programs for Children Ages Three Through 
Five) of the Health Code. Article 47 regulates all public and private group day care services for children 
less than six years of age. Article 43 contains health and safety standards for school-based programs for 
children ages three through five.   

The Board is amending Articles 47 and 43 to require that children attending child care services and 
school-based programs under the Department’s jurisdiction receive annual vaccinations against influenza, 
and to add immunization against pneumococcal disease to the list of required pre-admission 
immunizations in these Articles.  Full citations for reports and studies cited in the section on influenza 
vaccination are listed at the end of this Statement of Basis and Purpose.  

Influenza vaccination 

Influenza causes an estimated 200,000 hospitalizations and an average of 36,000 (range 3,000-
49,000) deaths annually in the United States (CDC, 2010). Approximately 20,000 hospitalizations and 30-
150 deaths occur in children under 5 years of age each year.  Children typically have the highest attack 
rates of influenza, which can be as high as 40%, and children serve as a major source of transmission 
within communities.  Each year, an estimated 15%-42% of preschool children contract influenza, and 38 
million school days are missed due to influenza illness (CDC/ National Center for Health Statistics, 
1999). 

Influenza strains vary from year to year. The US Food and Drug Administration annually licenses 
influenza vaccines for administration based on a scientific consensus identifying “virus strains  likely to 
cause the most illness during the upcoming flu season” (generally October through April in the middle 



  2 

Atlantic states). (USFDA, 2012) Vaccination only protects against the strains specifically included in the 
approved vaccine. Therefore, immunization is only effective for the year in which it is given, and a 
different influenza vaccine generally needs to be administered each year. The effectiveness of influenza 
vaccine varies with the severity of flu season, circulating influenza viruses, vaccine composition, and the 
age group studied. In children less than 6 years of age, influenza vaccine efficacy, ability to prevent 
influenza infection, ranged from 59%-82%; effectiveness, a measure of how vaccine performed in real 
world settings in preventing influenza, ranged from 24%-36%.(T Jefferson, 2005; M Fujieda, 2006; 
Jefferson, 2008; Hoberman, 2003; Longini I, 2012) Belshe et. al. showed that live attenuated influenza 
vaccine (LAIV) was 55% more effective than trivalent inactivated vaccine (TIV) in preventing 
laboratory-confirmed influenza in children 6-59 months old (Belshe, 2007).  

Influenza vaccination has been found to be safe for use in children (Hambridge SJ, 2006; Glanz JM, 
2011; France EK, 2004; Bernstein DI, 1982, Skowronski DM 2006). Based on the scientific evidence, the 
federal Advisory Committee on Immunization Practices – which sets the standard of care for the United 
States – recommends that everyone 6 months of age and older receive an annual influenza vaccination. 
Trivalent inactivated vaccine (TIV) is licensed for use in all children >6 months of age, and live 
attenuated influenza vaccine (LAIV; delivered as a nasal spray) is licensed for use in children >24 
months.   

Vaccinating children produces “herd immunity” in the general population. This means that. 
vaccinating children against influenza reduces the number of influenza infections in everyone else, 
regardless of whether they were vaccinated or not (Piedra PA, 2005). Vaccinating younger children may 
also protect against secondary cases (Reichert, 2001). One study looked at respiratory illness in household 
contacts of vaccinated and unvaccinated children attending daycare. Among study participants, vaccine 
efficacy  in preventing  proven influenza infection by measuring protective levels of antibodies was 45% 
for influenza B and 31% for influenza A (H3N2) during the 1996-97 influenza season.  The greatest effect 
of vaccination was seen in household contacts 5 to 17 years of age; household contacts of vaccinated 
children  had a 50% reduction in respiratory illnesses and an 80% reduction in febrile respiratory illness 
compared to unvaccinated children.  Statistically significant declines in illness were not seen for 
household contacts of younger children or adults, though the study was limited by small sample size (ES 
Hurwitz, 2000).  A second paper found a correlation between states with higher influenza immunization 
coverage among 19-35 month-olds and reduced influenza and pneumonia hospitalizations rates among 
adults over the age of 65 (based on claims records for Medicare eligible P&I hospitalizations) (SA Cohen, 
2011).  This analysis was conducted before routine pediatric influenza vaccination; summary coverage 
estimates rose from 8.3% in 2002-2003 to 33.5% in 2005-2006.  

Despite active promotion of influenza vaccination for children, coverage rates have risen slowly in 
New York City. As of March 26, 2013, 61.0% of children ages 6 months through 59 months received at 
least one dose of influenza vaccine compared to 56.7% at the same time in 2012.  This still leaves nearly 
4 out of every 10 young children unprotected. Furthermore, young children are at high risk of influenza-
related complications and hospitalization, making this vulnerable group especially important to protect.1 

                                                 
1 Seasonal influenza vaccinations are currently required for children aged 6 months through 59 months attending any child 
care or preschool facility in New Jersey and Connecticut. Since 2008, the New Jersey Department of Health and Senior 
Services has required administration of at least one dose of influenza vaccine to these children between September 1 and 
December 31 each year (New Jersey Administrative Code §8:57-4.19). Since 2010, the Connecticut Department of Public 
Health pursuant to its commissioner’s authority to establish vaccination schedules (see, Connecticut General Statutes 
§19a-7f) has required children aged 6 months through 59 months attending day care to receive at least one dose of 
influenza vaccine between September 1 and December 31 each year. Connecticut preschoolers (aged 24-59 months) are 
required to have one dose between August 1 and December 31 each year. Connecticut day care and preschool enrollees 
receiving influenza vaccine for the first time are required to have two doses of vaccine, administered at least 28 days apart. 
Connecticut children attending kindergarten classes are not required to have influenza vaccinations. 
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Finally, while child day care permittees and persons in charge of schools are required by Health Code 
§§47.27(e) and 43.19(e) to report to the Department within 24 hours any instance of a vaccine preventable 
disease, the Department does not expect individual cases of seasonal influenza to be reported. Reports by 
schools and day care facilities will, however, continue to be required as provided in Health Code §11.03 
(a) and (b) of cases of a novel strain of influenza with pandemic potential, the influenza related death of a 
child under 18 years of age, or an outbreak of influenza. 

Pneumococcal disease immunization 

The Board is also amending Health Code §§43.17(a)(2) and 47.25(a)(2) to add “pneumococcal 
disease” to the list of required immunizations. This immunization, which is required by Public Health 
Law §2164(2), was inadvertently omitted from these sections.   
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The proposal is as follows: 

“Shall and “must” denote mandatory requirements and may be used interchangeably. 
 
New text is underlined; deleted material is in [brackets].  

 RESOLVED, that the heading and subdivision (a) of section 43.17 of Article 43 of the New York 

City Health Code, set forth in title 24 of the Rules of the City of New York, be and the same hereby is 

amended, to be printed together with explanatory notes, to read as follows:  

§43.17 Health; [child admission criteria] children’s examinations and immunizations. 

(a) [Admission requirements] Required examinations, screening and immunizations.   

    (1) Physical examinations and screening. Prior to initial admission to a school, all children shall 

receive a complete age appropriate medical examination, including but not limited to a history, physical 

examination, developmental assessment, nutritional evaluation, lead poisoning screening, and, if 

indicated, screening tests for dental health, tuberculosis, vision, and anemia.  

    (2) Immunizations.        

       (A) All children shall be immunized against diphtheria, tetanus, pertussis, poliomyelitis, measles, 

mumps, rubella, varicella, hepatitis B, pneumococcal disease and haemophilus influenzae type b (Hib), in 

accordance with New York Public Health Law §2164, or successor law[, and shall have such additional 

immunizations as the Department may require].  Exemption from specific immunizations may be 

permitted [for medical contraindications] if the immunization may be detrimental to the child’s health or 

on religious grounds, in accordance with Public Health Law §2164.  

        (B) (i) Children aged from 6 months to 59 months shall be immunized each year before December 

31 against influenza with a vaccine approved by the U.S Food and Drug Administration as likely to 

prevent infection for the influenza season that begins following July 1 of that calendar year, unless the 

vaccine may be detrimental to the child’s health, as certified by a physician licensed to practice medicine 
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in this state, or the parent, parents, or guardian of a child hold genuine and sincere religious beliefs which 

are contrary to the practices herein required. The principal or person in charge of a school may require 

additional information supporting either exemption.    

(ii)_Except where prohibited by law, the principal or person in charge of a school may after 

December 31 refuse to allow any child to attend such school without acceptable evidence of the child 

meeting the requirements of clause (i) of this subparagraph.  A parent, guardian, or other person in 

parental relationship to a child denied attendance by a principal or person in charge of a school may 

appeal by petition to the commissioner.  A child who first enrolls in a school after June 30 of any year is 

not required to meet the requirements of clause (i) of this paragraph for the flu season that ends before 

July 1 of that calendar year.   

        (C) A school that fails to maintain documentation showing that each child in attendance has either 

received each vaccination required by this subdivision or is exempt from such a requirement pursuant to 

paragraph A or B of this subdivision will be subject to fines for each child not meeting such requirements, 

as provided for under this Code.   

        (D) All children shall have such additional immunizations as the Department may require.  

Notes:   The heading and subdivision (a) of §43.17 were amended by resolution adopted December 11, 

2013 to add pneumococcal disease to the list of required pre-admission immunizations and to require 

annual immunizations against influenza for children  6 to 59 months of age.  

RESOLVED, that the table of section headings in Article 43 of the New York City Health Code, 

set forth in title 24 of the Rules of the City of New York, be and the same hereby is amended, to be 

printed together with explanatory notes, to read as follows:  

ARTICLE 43 

SCHOOL-BASED PROGRAMS FOR CHILDREN AGES THREE THROUGH FIVE 

*   * * 

§43.15 Corrective action plan. 

§43.17 Health; [child admission criteria] children’s examinations and immunizations. 

§43.19 Health; daily requirements; communicable diseases. 
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*    * * 

Notes:  §43.17 (Health; child admission criteria) and its heading were amended by resolution adopted 

December 11, 2013.  

RESOLVED, that the heading and subdivision (a) of section 47.25 of Article 47 of the New York 

City Health Code, set forth in title 24 of the Rules of the City of New York, be and the same hereby is 

amended, to be printed together with explanatory notes, to read as follows:  

§47.25 Health; [child admission criteria] children’s examinations and immunizations. 

(a) [Admission requirements] Required examinations, screening and immunizations. 

    (1) Physical examinations and screening. [All] Prior to admission, all children shall receive a complete 

age appropriate medical examination, including but not limited to a history, physical examination, 

developmental assessment, nutritional evaluation, lead poisoning screening, and, if indicated, screening 

tests for dental health, tuberculosis, vision, and anemia.  

    (2) Immunizations.  

       (A) All children shall be immunized against diphtheria, tetanus, pertussis, poliomyelitis, measles, 

mumps, rubella, varicella, hepatitis B, pneumococcal disease and haemophilus influenzae type b (Hib), in 

accordance with New York Public Health Law §2164, or successor law[, and shall have such additional 

immunizations as the Department may require]. Exemption from specific immunizations may be 

permitted if the immunization may be detrimental to the child’s health or on religious grounds, in 

accordance with Public Health Law §2164.  

        (B) (i) Children aged from 6 months to 59 months shall be immunized each year before December 

31 against influenza with a vaccine approved by the U.S Food and Drug Administration as likely to 

prevent infection for the influenza season that begins following July 1 that calendar year, unless the 

vaccine may be detrimental to the child’s health, as certified by a physician licensed to practice medicine 

in this state, or the parent, parents, or guardian of a child hold genuine and sincere religious beliefs which 

are contrary to the practices herein required. The permittee may require additional information supporting 

either exemption.    

 (ii) The permittee may refuse to allow any child to attend a child care service without acceptable 

evidence of the child meeting the requirements of clause (i) of this subparagraph.  A parent, guardian, or 
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other person in parental relationship to a child denied attendance by a permittee may appeal by petition to 

the commissioner.  A child who first enrolls in a child care service after June 30 of any year is not 

required to meet the requirements of clause (i) of this paragraph for the flu season that ends before July 1 

of that calendar year. 

       (C) A school that fails to maintain documentation showing that each child in attendance has received 

each vaccination required by this subdivision or is exempt from such a requirement pursuant to paragraph 

A or B of this subdivision will be subject to fines for each child not meeting such requirements, as 

provided for under this Code.   

        (D)  All children shall have such additional immunizations as the Department may require. 

Notes:   The heading and subdivision (a) of §47.25 were amended by resolution adopted December 11, 

2013 to add pneumococcal disease to the list of required pre-admission immunizations and to require 

annual immunizations against influenza for children 6 to 59 months of age.  

RESOLVED, that the table of section headings in Article 47 of the New York City Health Code, 

set forth in title 24 of the Rules of the City of New York, be and the same hereby is amended, to be 

printed together with explanatory notes, to read as follows:  

ARTICLE 47 

DAY CARE SERVICES 

* * * 

§47.23 Supervision; staff to child ratios and group size. 

§47.25 Health; [child admission criteria] children’s examinations and immunizations. 

§47.27 Health; daily requirements; communicable diseases 

* * * 

Notes: §47.25 (Health; child admission criteria) and its heading were amended by resolution adopted on 

December 11, 2013. 
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